
 
 
 

SOUTH AFRICAN LAW REFORM COMMISSION 
 
 
 
 
 
 
 
 

DISCUSSION PAPER 
September 2004 

 
 
 

PROJECT 130 
 
 
 

STALKING 
 
 
 
 

Closing date for comments: 
15 November 2004 

 
 
 
 
 
 
 
 
 
 

ISBN: 



 ii

Introduction 
 
The South African Law Reform Commission was established by the South African 

Law Commission Act, 1973 (Act 19 of 1973). 

 

The members of the Commission are – 

 

The Honourable Madam Justice Y Mokgoro (Chairperson) 

The Honourable Madam Justice M L Mailula (Vice-Chairperson) 

Adv J J Gauntlett SC 

Prof C E Hoexter (additional member) 

The Honourable Justice C T Howie 

Prof I P Maithufi (full time member) 

Ms Z K Seedat  

Dr W L Seriti 

 

The Secretary is Mr W Henegan.  The Commission’s offices are on the 12th floor, 

Sanlam Centre, corner of Andries and Pretorius Streets, Pretoria.  

 

Correspondence should be addressed to: 

 

The Secretary 

South African Law Commission 

Private Bag X668 

PRETORIA 

0001 

 

Telephone : (012) 322 6440 

Fax  : (012) 320 0936 

E- mail  : dclark@justice.gov.za

URL  : www.doj.gov.za/salrc/index.htm  

   

 

The researcher allocated to this project is Ms DM Clark. 

 
 
 

mailto:dclark@justice.gov.za
http://www.doj.gov.za/salrc/index.htm
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Preface 

 
This Discussion Paper expands on some of the issues raised in the Issue Paper on 

stalking.  It also presents an overview of the submissions received on the Issue 

Paper.  It has been prepared under the guidance of the project leader Ms Z Seedat 

and reflects discussions held with an expert group constituted for the purpose of 

informing the direction of the Discussion Paper and to guide further deliberations on 

the topic of stalking. 

 

The Discussion Paper, which includes draft legislation, aims to provide persons and 

bodies wishing to make comment or make suggestions for the reform of this 

particular area of the law with sufficient information to enable them to place focused 

submissions before the Commission.  The comments of all persons are sought 

regarding the issues contained in the Discussion Paper and related issues which 

may need inclusion in the debate.  Such comments are of vital importance to the 

Commission.  The Commission wishes to express its gratitude to all of the 

respondents to the Issue Paper.  The Commission is conscious of the fact that it took 

a great deal of courage for many of the respondents to expose the impact that 

stalking has had or still has on their lives.  The Commission acknowledges the 

desperation and helplessness experienced by not being able to find adequate legal 

remedies to stop the stalking behaviour. 

 

The Commission will assume that respondents agree to the Commission quoting 

from or referring to comments and attributing comments to respondents, unless 

representations are marked confidential.  Respondents should be aware that the 

Commission may in any event be required to release information contained in 

representations under the Promotion of Access to Information Act, 2000 (Act 2 of 

2000). 

 

Respondents are requested to submit written comment, representations or requests 

to the Commission no later than 15 November 2004.  Any request for information and 

administrative enquiries should be addressed to the Secretary of the Commission or 

the researcher allocated to this project, Ms DM Clark. 

 

This document is also available on the Internet at: www.doj.gov.za/salrc/index.htm . 

http://www.doj.gov.za/salrc/index.htm
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INTRODUCTION AND BACKGROUND 

 

Introduction 

 

The South African Law Reform Commission’s investigation into stalking is aimed at 

addressing the growing and complex problems relating to stalking with a view to 

defining stalking within the South African context and by introducing criminal and civil 

remedies in order to prevent or reduce violence in inter-personal relationships.   

 

Jurisdictions across the globe are now beginning to take legal action against stalking 

behaviour, recognising it as a public problem which merits attention.  The effects of 

stalking upon an individual may include behavioural, psychological and social 

aspects.  Specific risks to the victim include a loss of personal safety, the loss of a 

job, sleeplessness, and a change in work or social habits.  These effects have the 

potential to produce a drain on both criminal justice resources and the health care 

system, and it is therefore in the best interests of society to take swift action when 

cases are presented to them. 1   

 

The Commission proposes changes to the civil and criminal law in order to provide 

effective legal protection to all victims of stalking by recognising that violence, in all 

its forms, is unacceptable behaviour. 

 

Origin of the investigation 

 

The Discussion Paper on Sexual Offences: the Substantive Law inter alia briefly 

explored the necessity of addressing the phenomenon of stalking and the topic of 

sexual harassment within the broader framework of sexual offences.2  The 

Commission concluded that including stalking and/or harassment in legislation 

specifically aimed at criminalising specific sexual conduct would not afford all victims 

of stalking or harassment the protection that they deserve.  In this paper the 

Commission recommended, that in keeping with numerous foreign jurisdictions,3 a 

                                                 
1 Http://www.crimelibrary.com/criminal_mind/psychology/cyberstalking/7.html?sect=19 

as at 2003/12/10. 

2 South African Law Reform Commission Discussion Paper 85 Sexual Offences: the 
Substantive Law 1999. 

3 Comprehensive 'anti-stalking' legislation has been enacted in most Australian 

http://www.crimelibrary.com/criminal_mind/psychology/cyberstalking/7.html?sect=19
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separate investigation be conducted to ascertain the need to enact comprehensive 

legislation prohibiting stalking.   

 

This recommendation endorsed the finding made in the Commission’s Research 

Paper on Domestic Violence that stalking is an identified form of abuse.  However the 

Commission found that although stalking is often associated with domestic violence, 

it is a problem that is much broader than the domestic sphere.4  The Commission 

recommended that the inclusion of harassment in the definition of domestic violence 

would accommodate acts amounting to stalking.  However, the Commission noted 

that an investigation into the criminal-law response to stalking fell outside the 

Commission’s terms of reference.5

 

Based on the recommendation contained in the Discussion Paper on Sexual 

Offences: The Substantive Law, the Minister for Justice and Constitutional 

Development approved the inclusion of an investigation into stalking in the 

programme of the Commission on 21 January 2003. 

 

Purpose of the Discussion Paper 
 
The Issue Paper on Stalking was published in August 2003 with the aim of 

introducing the topic of stalking for legal debate.  Its aim was to identify aspects 

relating to stalking in need of legal intervention or reform, and in turn to delineate the 

boundaries of the investigation.   

 

The purpose of the Discussion Paper is to set out preliminary recommendations 

accompanied by draft legislation to address behaviour which constitutes stalking.  

The Discussion Paper takes cognisance of and reflects the manner in which select 

comparative jurisdictions address stalking behaviour.  It also takes the substantial 

and valuable public response to the Issue Paper into account and aims to test public 
                                                                                                                                            

jurisdictions, 49 states in the United States of America, including the District of 
Columbia, Canada and the United Kingdom. 

4 South African Law Reform Commission Research Paper on Domestic Violence 
1999. 

5 South African Law Reform Commission Discussion Paper 70 Domestic Violence 
1997. 
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opinion regarding solutions identified by the Commission.   

 
The Commission’s continuing working methodology 
 

This Discussion Paper presents the current thinking and opinion of the Commission 

regarding the reform of the law in relation to stalking behaviour as it has been 

informed by research and consultation, as well as by the submissions received.  

However at this stage the proposals put forward are still tentative and may be 

influenced by the workshopping of the Discussion Paper, further consultation and 

submissions on the proposed reforms. 

 

The Commission invites submissions and discussion on the proposals presented in 

this Discussion Paper and draft legislation.  As stated, the views contained in this 

Discussion Paper are not the Commission’s final views and the Discussion Paper is 

published precisely to elicit public comment with a view to compiling a final report and 

finalising the draft legislation.  The Discussion Paper will be workshopped and 

interested parties are invited to avail themselves of the opportunity to influence the 

drafting of legislation at this early stage. 

 

After submissions and input from the consultation process have been integrated into 

the proposals and draft legislation, a report will be prepared and submitted to the 

Minister for Justice and Constitutional Development for her consideration.  The 

Commission expresses its gratitude to all those who made submissions in response 

to the Issue Paper, particularly those persons who are being subjected to this form of 

behaviour, for their invaluable contribution to this process. 

 

Respondents are requested to respond as comprehensively as possible and are 

invited to raise additional issues that are not covered in the questions, should they 

wish to do so. 

 



 x

LIST OF SOURCES 
 

Brewster M.P. National Inst. Of Justice, An Exploration of the Experiences and 

Needs of Former Intimate Stalking Victims (1997). 

 
Bureau of Justice Assistance Regional Seminar Series on Implementing Antistalking 

Codes (1996) Monograph. 

 

Goode M ‘Stalking: Crime of the 90s?’ (1995) 19 Criminal Law Journal 201. 

 

Home Office Research Study 210 The extent and nature or stalking:  findings from 

the 1998 British Crime Survey Home Office Research, Development and Statistics 

Directorate October 2000. 

Http://www.crimelibrary.com/criminal_mind/psychology/cyberstalking/5.html?sect=19 

Accessed on 10 December 2003. 

Http://www.cyber-stalking.net/pschopathology4.htm.  Accessed on 10 December 

2003. 

 

Http://www.cyber-stalking.net/legal_state_california.htm.  Accessed on 29 April 2004.  

 

Http://www.cyber-stalking.net/legal_canada.htm.  Accessed on 10 December 2003. 

 

Http://www.cyber-stalking.net/legal_usfederal.htm.  Accessed on 10 December 2003. 

 

Http://www.harassmentlaw.pwp.blueyonder.co.uk/stalk.htm  Accessed on 10 

December 2003. 

 

Http://www.harassmentlaw.pwp.blueyonder.co.uk/book/bill.htm  Accessed on 10 

December 2003. 

 

Http://www.harassmentlaw.pwp.blueyonder.co.uk/stalk.htm Accessed on 10 

December 2003. 

 

Http://www.harassmentlaw.pwp.blueyonder.co.uk/book/bill.htm Accessed on 10 

December 2003. 

 

http://www.crimelibrary.com/criminal_mind/psychology/cyberstalking/5.html?sect=19
http://www.crimelibrary.com/criminal_mind/psychology/cyberstalking/5.html?sect=19
http://www.cyber-stalking.net/pschopathology4.htm
http://www.cyber-stalking.net/legal_state_california.htm
http://www.cyber-stalking.net/legal_canada.htm.  Accessed on 10 December 2003
http://www.cyber-stalking.net/legal_usfederal.htm
http://www.harassmentlaw.pwp.blueyonder.co.uk/stalk.htm
http://www.harassmentlaw.pwp.blueyonder.co.uk/book/bill.htm
http://www.harassmentlaw.pwp.blueyonder.co.uk/stalk.htm
http://www.harassmentlaw.pwp.blueyonder.co.uk/book/bill.htm


 xi

Http://www.harassmentlaw.pwp.blueyonder.co.uk/comm.htm as at 2003/12/10 

Accessed on 10 December 2003. 

 

Http://www.infotoday.com/lu/ju100/hitchcock.htm. 

 

Http://library.lp.findlaw.com/articles/file/00010/005746/title/Subject/topic/Injury%20... 

Accessed on 12 February 2003. 

 

Http://www.metrac.org/new/stat_sta.htm.  Accessed on 10 December 2003. 

 

Http://www.ncvc.org/src/Legislation/updates/summer2002.html. Accessed on 12 

February 2003.  

 

Http://www.ncvc.org/src/Legislation/state/summary.html. Accessed on 12 February 

2003. 

 

Http://www.ndcaws.org/stalkingharassment/stalkinglaws.asp Accessed on 22  

January 2004. 

 

Http://wwlia.org/ca-stalk.htm.  Accessed on 10 December 2003. 

 

Http://signonsandiego.printthis,clickability.com.  Accessed on 5 May 2004. 

 

Http://www.usdoj.gov/criminal/cybercrime/cyberstalking.htm. Accessed on 10 

December 2003. 

 

Http://www.wiredpatrol.org/cyberstalking_harassment/canada/ca-stalkinglaw.html 

Accessed on 10 December 2003. 

 

Www.harassment-law.co.uk from Internet site www.bailii.org. 

 

Kift S ‘Stalking in Queensland: From the Nineties to Y2K’ (1999) 11 Bond LR 144. 

 

Labuschagne JMT ‘Teleterrorisme, psigiatriese besering en die organiese aard van 

die misdaad aanranding’ (1998) Obiter 175. 

 

Mc Call R Online Harassment and Cyberstalking:  Victim Access to Crisis, Referral 

http://www.harassmentlaw.pwp.blueyonder.co.uk/comm.htm as at 2003/12/10
http://www.infotoday.com/lu/ju100/hitchcock.htm
http://library.lp.findlaw.com/articles/file/00010/005746/title/Subject/topic/Injury
http://www.metrac.org/new/stat_sta.htm.  Accessed on 10 December 2003
http://www.ncvc.org/src/Legislation/updates/summer2002.html
http://www.ncvc.org/src/Legislation/state/summary.html. Accessed on 12
http://www.ndcaws.org/stalkingharassment/stalkinglaws.asp
http://wwlia.org/ca-stalk.htm.  Accessed on 10 December 2003
http://signonsandiego.printthis,clickability.com/
http://www.usdoj.gov/criminal/cybercrime/cyberstalking.htm. Accessed on 10 December 2003
http://www.usdoj.gov/criminal/cybercrime/cyberstalking.htm. Accessed on 10 December 2003
http://www.wiredpatrol.org/cyberstalking_harassment/canada/ca-stalkinglaw.html
http://ww.harassment-law.co.uk/
http://www.bailii.org/


 xii

and Support Services in Canada Concepts and Recommendations (2003) Victim 

Assistance Online Resources. 

 
Michael A. Zona et.al., A Comparative Study of Erotomanic and Obsessional 

Subjects in a Forensic Sample (1993) 38 J.Forensic Sci. 894. 

 

Nash et al ‘Assessment of the Impact of Stalking Legislation’ Paper presented at the 

Restoration for Victims of Crime Conference convened by the Australian Institute of 

Criminology in conjunction with Victims Referral and Assistance Service and held in 

Melbourne, September 1999. 

 

National Institute of Justice Research Report ‘Domestic Violence, Stalking, and 

Antistalking Legislation’ An Annual Report to Congress under the Violence Against 

Women Act April 1996. 

 

New South Wales Law Reform Commission Discussion Paper 45 Apprehended 
Violence Orders: Part 15A of the Crimes Act November 2002. 

 

Reece and Holmes (1993) in Vito, G.F and Holmes, R.M (1994). Criminology: 
Theory Research and policy. Watsworth: Belmont CA. 

 
Reid Meloy J, ‘The psychology of Stalking Behaviour’ in The Psychology of Stalking: 

Clinical and Forensic Perspectives 267, 276 (J.Reid Meloy ed., 1998) as cited in 

Cal.Crim.L.Rev.1 (Oct 200) par 9.  Available at: 

http://www.boalt.org/CCLR/v3/v3royakkersnf.htm. 
 

South African Law Commission Domestic Violence (Project 100) Discussion Paper 
70 (1997). 
 

South African Law Commission Domestic Violence (Project 100) Research Paper 
April 1999. 

 

South African Law Commission Sexual Offences: Process and Procedure (Project 

107) Discussion Paper (2001). 

 

South African Law Reform Commission Stalking (Project 130) Issue Paper 22 

(2003). 

http://www.boalt.org/CCLR/v3/v3royakkersnf.htm


 xiii

 

The Dutch approach a remedy to the shortcomings of American stalking regulation? 

2 Cal.Crim.L.Rev.1 (Oct 200) par 6.  Available at  

http://www.boalt.org/CCLR/v3/v3royakkersnf.htm. 

 

The Law Reform Commission of Hong Kong Report on Stalking October 2000. 

 

Tjaden and Thoennes Full Report of the Prevalence, Incidence, and Consequences 

of Violence Against Women (2000) National Institute of Justice and the Centers for 

Disease Control and Prevention Research Report. 
 

U.S. Department of Justice Office of Justice Programs OVC ‘Strengthening 

Antistalking Statutes’ 2002 Legal Series 1 Bulletin. 

 

Violence Against Women Grants Office, Domestic Violence and Stalking.  The 

Second Annual Report to Congress under the Violence Against Women Act, U.S. 

Department of Justice (1997). 

 

LEGISLATION AND CASES 
 

The Constitution of the Republic of South Africa Act 108 of 1996. 

 

Domestic Violence Act 116 of 1998 

 

Debt Collectors Act 114 of 1998 

 

Criminal Procedure Act 56 of 1955 

 

Arms and Ammunition Act 75 of 1969 

 

Firearms Control Act 60 of 2000 

 

Criminal Procedure Act 51 of 1977. 

 

Correctional Services Act 11 of 1998 

 

Crimes (Domestic Violence) Act 1993 (NSW) 

http://www.boalt.org/CCLR/v3/v3royakkersnf.htm


 xiv

 

Crimes (Threats and Stalking) Amendment Act 1994 (NSW) 

 

Crimes Act 1900 (NSW) 

 

The Firearms Act 1996 (NSW) 

 

Bail Act 1978 (NSW) 

 

Peace and Good Behaviour Act (1982) (Qld) 

 

Criminal Code Act 1899 (Qld) 

 

Criminal Law Consolidation (Stalking) Amendment Act, No 7 of 1994(South Aus) 

 

Criminal Code (Qld) 

 

Crimes Act 1958(Vic) 

 

Crimes (Family Violence) Act 1987(Vic) 

 

Crimes Act 1900 (ACT)  

 

Criminal Code Act (NT)  

 

Criminal Law Consolidation Act 1935 (SA)  

 

Criminal Code Act 1924 (Tas)  

 

Criminal Code Compliance Act 1913 (WA) 

 

The Stalkers Bill May 1996 (UK) 

 

The Protection from Harassment Act 1997 (UK) 

 

Family Law Act 1996 (UK) 

 



 xv

Public Order Act 1986 (UK) 

 

Malicious Communications Act 1998 (UK) 

 

Telecommunications Act 1984 (UK) 

Non Fatal Offences against the Person Act 1997(Ire) 

 

The Interstate Stalking Act 1996 (US) 

The Violence Against Women Act (VAWA), Title IV of the Violent Crime Control and 

Enforcement Act 1994 (USA) 

 

Cal. Civil Code  (Cal) 

 

Penal Code  (Cal) 

 

Protection from stalking act 2002 (Kans) 

 

S.F. 3172 2002 (Minnes) 

 

SB 346 2002 (North Cal) 

 

West Virginia Computer Crime and Abuse Act 2002  

 

Universal Declaration of Human Rights (1948) 

 

Criminal Code, RSC 1985, cl C-46 (Canada) 

 

Act to Amend the Criminal Code and the Young Offenders Act, RSC C-126 

S264(1)(2)(1993)(Can) 

 

Dutch penal code 

 

Criminal Code Act 1899 (Qld) 

 

Convention on the Elimination of Discrimination Against Women. 



 xvi

 

R v Jopp and another 1949 4 SA 11 (N).  
 

Long v State 931 S.W.2d 285, 290n.4 (Tex. Crim. App. 1996). 
  

State v Rucker, 1999 Kan. LEXIS 410 (1999). 
  

Minister of Safety and Security and Another v Carmichele 2004(3) SA 305 

(SCA). 

 
S v Baloyi ( Minister of Justice and Another Intervening) 2000 (2) SA 425 (CC). 

 

Rutenberg v Magistrate, Wynberg and Another 1997 (4) SA 735 (C). 

 

 

 

 



 xvii

LIST OF RESPONDENTS 
Adv du Rand, Chief Director: Court Management, for Director-General: Justice and 

Constitutional Development. 

Anonymous (1); 

Anonymous (2); 

Anonymous (3); 

KZN Network on Violence Against Women Workshop; 
Ms Bowers; 
Ms Clark, Senior Public Prosecutor, National Prosecuting Authority; 

Prof Davis, Ms Saffy, Ms Klopper and Ms Booyens of the Department of Criminology 

of the University of Pretoria; 

Mrs Fourie; 

Ms Kleynhans;  

Mrs Lugtenburg; 

Ms Palmer; 

Ms Samantha Waterhouse, Advocacy Coordinator, Rape Crisis Cape Town Trust;   

Mrs Van Heerden; 

Ms Van Niekerk, the National Coordinator of Childline; 

Ms Williams, Project Co-ordinator, Operation Bobbi Bear; 

Mrs van Wyk; 

National Prosecuting Authority’s Sexual Offences and Community Affairs Unit; 

Professor L Schlebusch, Department of Medically Applied Psychology, Nelson R 

Mandela School of Medicine, University of Natal;  

Senior Superintendent JM Nkomo, South African Police Service, Legal Support: 

Crime Operations; 

 

 

 

 

 


