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SUMMARY

For the convenience of the reader asummary of the changes proposed in the Bill gppear on page 14
below. Many of the changes are technicd. The following are the more substantive changes:

1. Only a personwho is a member of a professona body recognised by the Minister of Justice
may be appointed as liquidator (clause 53(1)(a)).

2. The discretion of the Magter of the High Court to gppoint aliquidator of hisor her choice has
been limited in cases where creditors nominate or vote for aliquidator (clauses 32, 52, 54, 55, 58 and

60).

3. Liquidators may preside at meetings unless questioning is to take place a the meeting or an
interested party requests that the Master or a magistrate should preside (clause 41(3).

4, Resolutions can be adopted at the first meeting which is now convened by theinitia liquidator
as soon as possible after his or her appointment and not by the Master (clause 38).

5. A creditor under afinancid lease agreement is treated as a secured creditor and must prove

aclam (clause 76).

6. Many of the preferent claims (for instance for taxes) are abolished in terms of clause 80.

7. In respect of digpositions before liquidation that may be set aside, wider provisions gpply to
associates of the insolvent than to other persons (clauses 18 and 20) and it is presumed for al
dispositions, until the contrary has been proved, that a debtor's liabilities exceeded hisor her assetsat
any time within three years before the liquidation of the etate (clause 25(2A)).

8. A cap of R200 000 has been placed on the exclusion of pension benefits from the insolvent
estate (clause 15(4)) and certain extraordinary contributionsto pension fundsmay be recovered for the
benefit of creditors (clause 22).



0. Provison is made for a binding composition between a debtor and a mgority of creditors

without an gpplication to declare a debtor's etate insolvent (Schedule 4).
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1 Background

1.1  Theprincipa Act dedingwithinsolvency in South AfricaistheInsolvency Act 24 of 1936. This
Act replaced the Insolvency Act 32 of 1916 but did not amend it drastically. The 1936 Act has been
amended more than 20 times, but it has never been reviewed asawhole,

1.2  Sxinterim reports were submitted and seven working papers were published for comments.
During 1996 adraft Insolvency Bill and Explanatory Memorandum was published as Discussion Paper
66. During 1999 a further draft Insolvency Bill and Explanatory Memorandum was published as
Discussion Paper 86. Numerous commentators furnished comments on the working papers and
Discussion Papers 66 and 86. It is obvious that many commentators went to great trouble to submit
comprehensive comments. More than 350 pages of comments were received on Discussion Paper 66
aone. The names of the commentators on Discussion Paper 66 are listed in paragraph 8 on page 24
of Discussion Paper 86 and the names of the commentators on Discussion Paper 86 are listed in
paragraph 8 below. The Commission vaues public participation in its work and gppreciates the time

and trouble taken by commentators.

1.3 A project committee was gppointed to assst with theinvestigation. The names of the members
of the project committee arereflected in theintroduction above. The committee held 28 meetings during
the course of theinvedtigation. The Commission expressesits gppreciation for the val uable contributions
made by members of the project committee.

1.4  Thelaw of insolvency has become adynamic part of the law. It is subject to continua change
to adjust to new circumstances. Thisreport isanimportant first step to modernisethelaw of insolvency,

but is clearly not afina assessment of the subject. The project committee has recommended that a
Slanding advisory committee on the law of insolvency should be established. A Smilar committee exists
for company law in terms of section 18 of the Companies Act 61 of 1973. Section 92 of the Canadian
Bankruptcy and Insolvency Act providesthat after the expiration of three years after reforms cameinto
force, the Act should bereferred to such committee of the House of Commons, of the Senate or of both
Houses of Parliament as might be designated or established for that purpose and the committee should,

as soon as practicable thereafter, undertake a comprehensive review of the provisions and operation
of the Act and within one year or within such further time as the House of Commons may authorize,

submit a report to Parliament thereon. In the United States of America the Nationa Bankruptcy
Conference was established in 1988, ten years after a mgor review of federa bankruptcy law, to
examine the first decade of experience under the Bankruptcy Code and a possible agenda for its

reform. The Conference issued afind report in 1994. 1t is recommended that consideration be
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given to establish a standing committee on the review of the insolvency law.

15 For ease of reference the proposed Insolvency Bill is contained in a separate volume. A
summary of the changes proposed in the Bill is given in paragraph 4 below. A clause by clause
explanatory memorandum at the end of this paper expounds the changes to the present law in detall.

2 Guiddinesfor reform

21  Thegened principles of anumber of legd systems and reform proposals were considered in
search of innovative solutions to the problems experienced with the law of insolvency. There are shifts
in emphasis and many differencesin detall in the provisons gpplicable in different legd systems. Inthe
few cases where it seemed advisable, provisons were adapted for use in South Africa. With the
obvious exception of countrieswhere private enterpriseis only now beginning to develop, the smilarity
of the generd principlesfound in different sysems of insolvency lawsis surprising. Upon reflectioniit is
clear that smilar solutions are used because of Smilar problems experienced worldwide. Thereis a
general need for efficient procedures to dea with assets of theinsolvent etate. If liquidation ensues, a
far ditribution of the proceeds of the assets must be effected as soon as possible. All systems contain
measuresto investigate the affairs of the insolvent and to set aside some transactions entered into to the
detriment of the general body of creditors. Systemsrequire from debtorsto co-operate but afford them
an opportunity for afresh dart.

2.2  The generd guiddines proposed by commentators (paragraph 3 below) did not reved any

dartling solutions for existing problems. According to a document by the Legal Department of the

International Monetary Fund, entitled Orderly and Effective I nsolvency Procedures: Key | ssues,

the overdl objectives of insolvency lavs are -

2.2.1 thedlocation of risk among participants in a market economy in a predictable, equitable, and
transparent manner; and

2.2.2 toprotect and maximisevauefor the benefit of al interested parties and the economy in generd
(Chapter 2 of the document which is available on the Internet at:

www.imf.org/externa/pubs/ft/orderly/index.htm).

2.3  Theamof thisinvesigationisto balance and satisy the needs of the different stakeholders. The
magor stakeholders are the commercial community in general and creditors in particular; insolvent
debtors; insolvency practitioners and the government. Because of conflicting interestsit is often difficult
to strike a fair baance between the different interests. Effective, speedy and fair procedures are

important needs of stakeholders and formed the basis for thisreview.
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24  Thevaueof reforms of apractica or technica nature should not be underestimated. Itisinthe
interest of the economy and society as a whole that insolvency problems should be solved fairly and
efficiently. The following example illudrates the point: a seemingly innocuous proposd thet directions
by creditors should be obtained early in the liquidation processis expected to have amarked effect on
findisng insolvencies and limiting the time that funds are caught up in insolvent edtates, especidly in
difficult economic timesiit isimportant that money should be avallable to generate growth and should
not be entangled in tiresome and time consuming procedures.

2.5  Theconditutiondity of the Bill was congdered carefully.

3 General guidelines proposed by commentators

Role of the Master and others

3.1 A commentator says because the Master of the High Court (the "Master”) fulfills such an
important role creditors are less interested and involved. As aresult creditors do not exercise proper
control over the adminigtration of the estate and shift the responsibility to findise the adminigration to
the Magter. Another commentator says the existing Act leans heavily on “policing” by the State. The
Master’' s office is burdened with the duty to make many decisions with the result that creditors have
perhaps become too complacent and too reliant on the Master’s office to protect their interests. He
suggests amove away from crimindisation and towards salf-enforcement, financid incentives and civil
ligbility; greater self-regulation under the control of creditors and easing the burden of the Master; and
a move towards sdf-regulation of the liquidators professon by professond bodies. Another
commentator submits, with reference to overseas systems, that the Master's burden should belightened
by providing that the Master should not be intimately concerned in the gppointment of liquidators and
the examination of their accounts. He concludes that the Master's office functions should be reduced

asfar aspossble.

3.2 By contrast, another commentator says standards have dropped and moreand moreclaimsare
indituted againg fidelity funds, professond people go insolvent; in more sophisticated Western
countriesthe generd public has better and chegper accessto legd assstance; South Africahasalargely
unskilled and poor population and the Master provides an invaluable service to aggrieved creditors,
without the Master to monitor the administration of estatesliquidetors fraud will become rampant; the
Master's officeis aunique and vauable part of our Roman-Dutch heritage and a necessary protection
for our people.
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3.3  Theimplications of relying on the Master to protect the interests of creditors areillustrated by
the decison of Wilkensv Potgieter 1996 (4) SA 936 (T). Judge Roux says that there isaclear duty
on the Magter to study the relevant documents and to correl ate them with the draft account; only if the
Master is satisfied should he or she permit an account to be advertised and to lie for inspection. (The
Wilkens decision is discussed in paragraph 90.2 of the explanatory memorandum below.)

34  TheMader isplaced in adifficult pogtion if on the one hand he or she is expected to become
involved in the adminigtration of the estate and on the other it is expected to act as an impartia
arbitrator. It is naive to think that the Master can exercise proper control over liquidators merely by
examining documents in his or her possesson. Even if checking documents is an effective control
measure the Master does not have the staff to do this adequately and it takes much timeto attempt this
while creditors wait for their money.

3.5  TheBill placesmorerespongbilitieson creditors and reducestherole of the Master, as gppears
fromthefollowing examples. Clause 53 limits the gppointment of liquidatorsto members of professond
bodies who maintain and enforce rulesfor ensuring that their membersarefit and proper personsto be
gppointed as liquidators and meet acceptabl e requirements for education and practical experience and
training. The Master's discretion in connection with the gppointment of liquidators has been limited (see
the discussion in paragraphs 32.2 to 32.9 of the explanatory memorandum). Interms of clause 41 the
liquidator instead of the Master or amagisirate may preside at most meetings. Clause 87(9) of the Bill
and items 3.4 and 6.1 of Schedule 1, Form D require vouchers or proved claims upon the request of
the Master and not as a matter of course. The reduction of the Master's role does not exclude an
investigation of so much of aliquidetor's work as the Master deems necessary when complaints are
received about the work of aliquidator. In terms of clause 58(2) the Master may suspend aliquidator
from office while complaints or charges againg aliquidator are being investigated.

Liquidation before all the assets have been dissipated

3.6 A commentator says that perhaps the most serious problem in practice is that insolvency
procedures start too late when there is very little | eft for creditors. He suggests that it should be made
ead er to sequedtrate; the equivaent of the United Kingdom Adminitration Order should beintroduced;
and directors should be motivated to “surrender” the company much sooner by providing far more
effective remedies and pendties, supported by presumptions and so forth. Another commentator says
too often action is taken too late. He submits that the Act should aim at facilitating the liquidation
procedure at a time when the debtor is still possessed of assets and is not a hopeless case. The
Insolvency Act should assist the creditor to recover money on the one hand and on the other hand assist
the honest debtor to “wipethedaedean” and dart afresh. He saysdisregard for fundamenta principles
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of integrity, honesty and fair dedling of the persons involved requires atention with a view to deaning
up the practice of insolvency law and raising the ethica standards of those who dedl in the field.

3.7 Itisagreadthat itisundesirablethat therearelittle or no assetsin many estateswhen liquidated.
However, there appears to be no magic solution to this problem. Reference is made in paragraph 3.5
above to the limitation of appointments by clause 53 to members of professona bodies. Measuresto
encourage afresh sart for theinsolvent, decrimindisation of theinsolvency law, more effective pendties
and improved measuresto ensure that some creditors do not obtain an unfair advantage are highlighted
in paragraph 4 below under the summary of changes proposed in the Bill.

Sequestration without diminution of status and other mattersrevisited
3.8  The basic premises and principles proposed by one commentator can be summarised as

follows

@ Sequedtration should merely take away the insolvent’s power to dispose over assets
and limit hisright to incur further debts and should not punish the insolvent by, inter
alia, diminution of datus. If this is the case, sequedtration can be dedt with
adminigrativey by the Magter’ s Office. On the strength of an investigation authorised
by the court it may be ordered that the effects under the present Act will follow.

(b) All creditors should be bound by the provisions of the Insolvency Act, including the
Land Bank.

(© Preferences in favour of ingtitutions such as the State (income tax), the Workmens
Compensation Commissioner, etc, should be limited to the absolute minimum.

(d) Formdities should be limited to the minimum and should be as Smple as possble.

3.9  With regard to paragraph (), a debtor should not be absolved from debts without the
cooperationof creditorsunlesssome or other form of investigation has been conducted into the reasons
for the inability to pay debts. Schedule 4 of the Draft Bill contains proposals for a composition with
creditors which will avoid the ordinary effectsof sequestration. It issubmitted that further provisonfor
sequedtration without diminution of statusis not advisable,

3.10 InWorking Paper 61 Statutory Provisions that Benefit Creditors (par 5.6 on page 12) it
was submitted that statutory provisions which prefer creditors are undesirable and cannot be justified
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merely because revenue is utilised for the benefit of the public or because the State or State assisted
bodies are involved. See the discussion in paragraph 7 below of statutory provisons outside the
Insolvency Act that benefit creditors. The preferencesin favour of State indtitutions are discussed with
the comments on clause 80 of the Bill, where the abalition of most of the preferences is proposed.

3.11 Theview that formdlities should be limited to the minimum and should be as smple as possible
is supported and was borne in mind when the provisons of the Draft Bill were consdered.

4 Summary of changes proposed in the Bill

4.1  Theexplanatory memorandum bel ow expoundsthe changesto the present law in detail. Some
of the changes are highlighted here.

Generating interest by creditors

4.2  Thelack of interest displayed by creditorsin theadministration of insolvent estatesisnotorious.
The active participation by creditors is important because they often have information that is of vaue
to theliquidator. It isexpected from creditorsto protect their own interests. They arein abetter position
than the State or its officids to supervise the liquidation and the liquidator’s adminidtration of the
insolvent estate. It has been submitted that creditors should, astheinterested parties, bedlowed to ded
with the problem of insolvency with aslittle as possible interference by the State or its organs.

4.3  The Bill accepts as a generd premise that creditors should accept responsbility for the
protection of their own interests. In the important maiter of the gppointment of liquidatorsthe Bill limits
the discretion of the Master to appoint aliquidator if aliquidator is nominated or elected by creditors

(clauses 32 and the discussion of the clause in the explanatory memorandum).

4.4  Oneof thereasonsfor the lack of interest displayed by creditors is that concurrent creditors
seldom receive any benefit from the insolvent estate. A survey conducted by the Commission in the
office of the Master of the High Court, Pretoria, revealed that concurrent creditorsreceived dividends
in only 28,6% of the sequestrations included in the survey. In 40,6% of the cases creditors were
required to pay a contribution. (Working Paper 29 Schedule 3. See Hillhouse v Stott: Freban
I nvestments v I tzkin: Botha v Botha 1990 (4) SA 580 (W) 586F.) The following provisions of the
Bill encourage creditors to participate in the administration of insolvent etates:

4.4.1 Therequirement that thereisreason to believethat theliquidation of the estate of the debtor will
be to the advantage of creditors has been retained (clauses 7(1)(b) and 8(1)(c)). If the firgt
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4.4.4
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meeting is hdd before afind liquidation order is issued, the liquidator’ s report must ded with
the question whether the liquidation will probably be to the advantage of creditors and this
guestion must be considered at the meeting of creditors or a subsequent meeting of creditors
(clause 38(6)).

In order to discourage liquidations which are not to the advantage of creditors, the security to
be given by acreditor who gppliesfor liquidation isextended to cover dl cogtsin respect of the
gpplicationthat might be awarded againgt the gpplicant and al costs of liquidation that are not
recoverable from other creditors (clause 4(2)(c)). The requirement to give security for costsis
extended to gpplications by the debtor for the liquidation of hisor her estate (clause 3(3)(b)).
The proposed procedure for acomposition between a debtor and creditors before liquidation
(Schedule 4) or other debt recovery procedures in the Magistrates Courts can be considered
in cases where the vaue of the assets is not sufficient to ensure that liquidation will be to the
advantage of creditors.

In addition to the exigting requirement of notice of the first meeting in the Government Gazette,
provisonismadefor persona noticeto creditors (clause 38(2)). The noticein newspapersthat
the liquidation account will be open for ingpection has been replaced by persona notice to

creditors (clause 88).

Theright of creditorsto ingdtitute proceedingsfor the setting aside of dispositionsif theliquidator
falls to take such steps is extended to any proceedings for the recovery of a debt, asset,
compensation, pendty or benefit of any kind for the benefit of the insolvent etate (clause
25(2)).

In order to expedite the adminisiration of estates and the payment of dividends to creditors,
provison is made for the gppointment of aliquidator in every estate soon after the granting of
the liquidation order (clause 32(2)). The liquidator must convene a first meeting of creditors
within 60 days after his or her gppointment where directionsin respect of the administration of
the estate can be given by creditors (clause 38) in order that the realisation of assets and the
adminidration of the estate can proceed. At present severa months elapse after the first
sequestration order before a meseting can be held to obtain directions from creditors. If the
mgority in vaue of creditorsvoting at the meeting isnot satisfied with the liquidator’ sreport the
liquidator must submit areport to an adjourned or subsequent meeting or refer the report to the
Master who may give such directions as he or she deems gppropriate (clause 38(9)).



4.4.6

-19-

One of the reasons why concurrent creditors seldom receive adividend from the estate, isthe
preferences payable from thefreeresdue to the State and other creditors and the specid rights
enjoyed by the State and other persons. The only preferences payable out of the free residue
retained in the Bill are those in favour of employees; contributions to employee funds, and
clamsfor arrear maintenance payableintermsof acourt order (clause 80). In caseswherethe
debtor faled to submit returns to the Recelver of Revenue, subgstantia clams are often
submitted againgt insolvent estates by the Recelver with the result that nothing remains for
ordinary creditors. Clause 62(7)(d) provides that the liquidator is entitled to be apprised in
writing of the basis for any estimated assessment made in terms of any revenue law.

Measuresto curb unfair advantage to some creditors

4.5

The Bill contains proposals to ensure that some creditors do not obtain an unfair advantage as

areault of the liquidation:

451

4.5.2

4.5.3

454

455

The ordinary rule before insolvency that a creditor must prove a clam on a baance of
probabilitiesis a present undermined by the rule that prima facie proof of aclam agangt an
insolvent estate is sufficient. The liquidator isgiven theright, if authorised thereto by the Master
or aresolution of creditors and having afforded the claimant the opportunity of substantiating
the claim, to reduce or disdlow aclam proved at ameeting (clause 46(4)). The creditor retains
the right to establish a claim by means of an action at law (clause 46(5)).

The right to prove aclam in respect of the cgpitd amount of a debt which becomes payable
after liquidation is retained, but such a debt is reduced by twelve percent of that amount from
the date of the liquidation to the date on which the debt becomes payable (clause 49(3)).

A creditor who, after liquidation of the estate, received payment of a debt proved againgt the
edtate from a source other than the insolvent estate must notify the liquidator of such payment
(clause 51) to enable the liquidator to ensure that no creditor receives more than 100 centsin
the Rand.

The rule that concurrent creditors are entitled to interest after liquidationonthar damsonly if
their dams have been paidin full, is extended to the concurrent part of secured clams (clause
75(5)).

In terms of clause 76, a creditor under a financia lease agreement is, like a suspensive sdle

creditor, treated as a secured creditor and must prove aclam.
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Debtor's opportunity for a fresh start and duty to act honestly and assst in winding up of

estate

4.6

It is accepted that a debtor may become insolvent through no fault of his or her own and that

such a debtor should be given the opportunity to make a fresh start. Creditors sometimes contribute
towardsinsolvencies by giving credit to debtorswho cannot repay it. A balance must be struck between

the rights of creditors and giving adebtor an opportunity to make afresh Sart. It is, however, expected
from debtors to act honestly and assst in the winding up of their insolvent etetes.

4.6.1

4.6.2

4.6.3

The property excluded from an insolvent estate is brought into line with property not subject
to attachment for payment of debts (clause 11(6)). The liquidator has the power, if authorised
by the Master or by resolution of ameeting of creditors, to make further assets availableto the
insolvent (clause 62(4)(1)).

The insolvent may follow any profession or occupation and may collect for his or her own
benefit any remuneration for work doneor professiona servicesrendered after liquidation, until

the Master has certified that earnings received by the insolvent are not required for the support
of the insolvent and dependants and should be paid over to the liquidator of the estate (clause
15(2)). The insolvent must keep a detailed record of al assets and income received and

expenses paid. For a period of one year after liquidation the insolvent must send a monthly
gatement of rece pts and expensesto theliquidator and thereafter mugt, for aslong asheor she
is insolvent, send an annud return to the liquidator. The liquidator may at any time request
particulars of income and expenses. (Clause 15 (3)(a).) A hearing can be held before a
magidrate to obtain evidence on theinsolvent and hisor her household's earnings and expenses
for support (clause 15(5)(a)). If an emoluments attachment order issued by a court in respect

of a judgment debtor prior to the liquidation of the edtate is in force when the edtate is

liquidated, such order shdl remain in force for a period of sx months from the date of the

liquidationorder. The employer upon whom the emoluments attachment order was served shall

in accordance with the order make payments to the liquidator for the benefit of the insolvent

estate (clause 15(6)).

The vaue of a debtor’s assats to the debtor is usudly consderably greater than the amount
which the assets would redlise on aforced sde. The fact that creditors would probably have
to wait along time for dividends in the ordinary course aso plays arole. If a debtor obtains
money somewhere or is able to conclude satisfactory arrangements for the payment of debts
acomposition may be more advantageousfor both the debtor and creditorsthan the liquidation
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of the debtor’ s estate. The required votes for acceptance of an offer of compogtionisrelaxed
from 75% in value and 75% in number of dl creditors who have proved clams to a mgority
in number and two-thirds in vaue of the concurrent creditors who have voted on the offer
(clause 71(4)). At present the offer may be made a any time after the firs meeting, which is
usudly held amonth or two after thefinal sequestration order. To expedite mattersand prevent
unnecessary proceedings, it is provided that an offer can be made at any time after the issuing
of the firg liquidation order provided that the insolvent has submitted his or her statement of
affars (clause 71(1)). Provison may be made in a compostion for the discharge of a
provisiond liquidation order or the setting aside of afina order upon the acceptance of an offer
of composition (clause 71(6)). If creditors accept a composition the debtor may apply for
rehabilitation without any requirement of a percentage dividend payable to creditors (clause
96(1)(b)). Provison is dso made for an offer of composition before liquidation (Schedule 4).

The court may not grant arehabilitation order until 10 years fter the liquidetion of adebtor’s
estateif the court is satisfied on the strength of acertificate by the Master or other evidence that
the debtor has intentiondly impeded, obstructed or delayed the administration of the insolvent
edtate (clause 97(2)). Claims which are not discharged by rehabilitation have been expanded
by adding to daimsarising out of fraud, dlamsarisng after aninsolvent obtained credit by giving
fdse information or after an insolvent falsaly conceded insolvency in respect of a previous
liquidation (clause 99(1)(b)).

Measures against dishonest or incompetent liquidators

4.7

In the light of congstent complaints that some liquidators act dishonestly or that they are not

competent, the Bill contains the following provisons.

4.7.1

4.7.2

Only a personwho is a member of a professona body recognised by the Minigter of Justice
and who is permitted to act asamember of that body in terms of its rules may be appointed as
liquidator (clause 53(1)(a)). The Miniser may from time to time publish the name of a
recognised professiona bodly if it gppearsto the Minister that such body regulates the practice
of aprofession and maintains and enforces rules for ensuring that a member isafit and proper

person to be appointed as liquidator and meets acceptable requirements for education and

practica experience and training (clause 53(2)). The Minister may revoke the recognition of a

professond body if it no longer satisfies the requirements (clause 53(3)).

The Master may, after aliquidator has been charged with an offence or on the strength of a
complaint made to him on affidavit, pending an investigation into the suitability of a liquidator
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to remain in office, sugpend the liquidator from office and, if necessary, gppoint an interim
liquidator for the preservation of the estate (clause 58(2)).

4.7.3 The Master may (as is provided in the Companies Act) gppoint a person to investigate the
affairs of aliquidator (clause 68(2)).

Congtitutionality of provisons
4.8  Thefollowing provisonsthat may breach the Congtitution have been removed:

4.8.1 Discrimination between husbands and wives in respect of the protection of benefits under
antenuptia contracts (clause 19(1)).

4.8.2 A review by the Minister which bars areview by the courts (clause 54(3)).

4.8.3 A provison that the Master is not required to specify his reasons for refusing to gppoint a
particular person as liquidator (clause 54(2)).

4.8.4 Presumptionsin connection with crimina offences (clause 101).

4.9  The definition of "spouse” in clause 1 gpplies to persons of the same sex living together as if
married.

410 Enfordng summonses and giving of evidence are in accordance with decisons of the
Condtitutional Court (see the explanatory memorandum on clause 68A).

Expedition of administration
4.11 Thefollowing provisons are intended to expedite the adminigtration of insolvent edtates:

4.11.1 Thecourtisgivenadiscretiontoissueafind liquidation order without arulenisi (clause 8(1)).

4.11.2 Theexidting practicethat aliquidator may attach assets himself and need not wait for the sheriff
to attach assets has been embodied in the Bill (clause 33).

4.11.3 In order to avoid delays experienced in connection with questionings at meetings, provison is
made for the liquidator to cal for records and books (clause 67(7) and (8)), for interrogations

before a commissioner (clause 66) and for written questions by the liquidator (clause 67(1)).
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4.11.4 The taxation of codsis digoensed with if the liquidator (properly authorised thereto by the
Master or creditors) has entered into a written agreement with a legd adviser or legd
representative in respect of atariff of remuneration for services (clause 81(2)).

4.11.5 Resolutions can be adopted at the first meeting convened by theinitia liquidator (clause 38).

4.11.6 Mogt meeting may be held before the liquidator (clause 41(3)).

Partner ships
412 Thefollowing provisons are proposed in respect of partnerships:

4.12.1 Provisgonis made for the liquidation of a partnership where there is no parther whose estate
may be liquidated in terms of the insolvency law (clause 5(4)).

4.12.2 Whenthe estate of apartner isliquidated without the estate of the partnership being liquidated,
partnership clams againg the partner’s insolvent estate are regarded as unliquidated until
partnership debts have been settled in terms of the dissolution of the partnership (clause 43).

4.12.3 When the edate of a partnership and the estates of the partners are under liquidation
smultaneoudy ashortfdl of apartnership clam againg the partnership estate ranks againgt the
estates of the partners without formal proof of the claim (clause 44).

Voidable digpositions
4.13 Inrespect of digpostions before liquidation that may be set aside, wider provisons goply to
associates of the insolvent than to other persons (clauses 18 and 20).

4.14 Inproceedingsto set asde dispostionsitispresumed, until the contrary has been proved, that
adebtor’'sliabilities exceeded his or her assets at any time within three years before the liquidation of
the estate (clause 25(2A)).

4.15 Provisonismade for the payment of interest if adigpostion is set asde (clause 25(3).
4.16 A cap of R200 000 has been placed on the excluson of penson benefits clamable by the

insolvent prior to rehabilitation in the year after the date of liquidation or a subsequent year (clause
15(4)).
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4.17 Certain contributions to pension funds may be recovered for the benefit of insolvent estates
(clause 22).

Criminal sanctions

4.18 It gppearsthat very few insolventsare punished effectively for offences committed by them. As
an insolvent has his or her own funds from which afine can be paid, provisonismadefor fines. A fine
is amore effective punishment than ajail sentence sugpended on a condition which is highly unlikely to
be fulfilled. Offences which can be dedt with in terms of the common law have been omitted.
Presumptions have been omitted. Some offences have been replaced by provisons that delay
rehabilitation. (Clauses 101 and 97(2).)

Simplification of formalities

4.19 Theformdities for the voluntary surrender of an etate have been smplified (clause 3). The
power to dispense with non-compliance with provisions of the Act has been redefined and expanded
(clause 110). Many of the changesin the Bill areamed a darifying and smplifying the existing position.
It is submitted that the value of such changes should not be underestimated. Examples of such changes
are the substitution of two types of meetings for the existing four types (clauses 38-40), the new
definitions for secured creditors, preferent creditors and concurrent creditors (clause 2), the
reorganisation and adaptation of provisons in respect of secured clams (clauses 73 to 75) and the
powers of liquidators, whether provisond or find (clause 62).

M oder n technology
4.20 Thedédfinition of "book" or "books" in clause 1 provides for information stored on dectronic

or mechanica devices.

4.21 Thedefinition of "persond notice’ in dause 1 providesfor notice by telefax and dectronic mail.

4.22 Provisonis made for the eectronic transfer of funds instead of payment by cheque (clause
92(1)).

5 Uniform provisionsfor corporate and individual insolvencies
5.1  Thereisgrong support for uniform provisonsfor dl corporate and individud insolvencies, at

least as regards the administration of the liquidation process, with nuances for banks, insurance

companies and others where such differences are justified by structura requirements. Strong support
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was agpparent not only from comments on Discussion Paper 86, but dso a a symposum and a
subsequent conference held to discuss uniform provisons. Uniform provisons for individuas and
companies have been devel oped under the auspices of the Standing Advisory Committee on Company
Law.

5.2  Theproject committee holdstheview that thereview of corporateinsolvency should befindised

amultaneoudy with the review of provisons for individuds for, anongst others, the following reasons:

5.2.1 Onceadart has been madeit is surprisng how easy it isto unify the provisons.

5.2.2 A unified Actismore user friendly, especidly for foreignerslike prospective foreign investors.

5.2.3 Corporate insolvencies far exceed individud insolvenciesin terms of vaue,

5.2.4 Unnecessary differences complicate matters and are mostly inexplicable.

5.2.5 If the opportunity is not taken to enact a unified Act now it may not arise again in the near
future.

5.2.6 Itiseader to makeamendmentsto asingle Act thanto separate Actsadministered by different
Minigters and considered by different portfolio committees.

5.2.7 Therewill be confuson if the insolvency law rdaing to individuds is reformed and nothing is
donein connection with corporate insolvencies.

5.3  The Commission gppreciates the importance of corporate insolvencies and the benefits of
uniform legidation. Many of the provisions gpplicable to individua insolvencies apply to corporate
insolvencies as well. It is important to commence the debate on provisons that are desirable for
individuds so that the gppropriate provisions can befindised for individuasand for incorporationinthe
envisaged uniform legidation for dl insolvencies.

54  Condderable progress on the findisation of uniform legidation has been made by the Centre
for Advanced and Corporate Insolvency Law of the University of Pretoria (aseparate volumewill be
made available to the Minigter). It isenvisaged that proposas by the Standing Advisory Committee on
Company Law, which incorporate the proposds for individuas in this report, will be availadle in the
near future.

6 UNCITRAL Mode Law on Cross-Border Insolvency

On 17 June 1999 the Commission submitted an interim report which recommends the enactment of the
UNCITRAL Modd Law on Cross-Border Insolvency, adapted for enactment in South Africa. Bill 4
of 2000, based on the recommendations in the report, has been introduced in Parliament. It is
proposed that the introduction of legislation on the Model Law should not be delayed by
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consideration of new insolvency legislation. New insolvency legislation can incor porate any
legislation already enacted to give effect to the UNCITRAL Model Law.

7 Statutory provisions outside the Insolvency Act that benefit creditors

7.1  Working Paper 61 dedling with Statutory Provisionsthat Benefit Creditorswas published
for comment late in 1995. Comments on the working paper were furnished by 36 commentators.

7.2  Aspects of Working Paper 61 that relate to provisions of the Insolvency Act are dealt within
the Draft Bill and explanatory memorandum. About haf of the commentators on Working Paper 61
commented on behalf of local authorities on specid rulesfor the payment of "taxes' toloca authorities.
This matter is dedlt with in clause 75 of the Draft Bill and the explanatory memorandum on the dlause.
Proposals for changesto legidation outsde the Insolvency Act are dedlt with here. No draft provisons
were published for comment and changes proposed below to provisonsoutsdethe Insolvency Act are
not reflected in the Draft Bill.

7.3 It issubmitted that statutory provisions which prefer creditors are undesirable and
cannot bejustified merely becauserevenueis utilised for the benefit of the public or because

the State or State assisted bodies are involved.

7.4  Asabasicpremiseitissubmitted that creditorswho enjoy special statutory protection
should have the same rights as common law secured creditors. The same rules regarding
realisation of security by the liquidator, proof of claim by the creditor, etc, should apply.

7.5  InFebruary 1991 a committee under the chairmanship of Dr A S Jacobs made available the
Verslag van die Landbouwerkkomitee insake Landboufinansiering en die Versterking van
Kooperasies se Kapitaal struktuur. Themgority of the Committee, excluding the representatives of
the South African Agriculturd Union, recommended (paragraph 21 at page 142 of the report) that the
pledge systemin respect of co-operatives should lgpse. The Find Report of the Commission of Inquiry
into the Provision of Rural Financial services ("Strauss Commisson”) RP 108/96 dated 18
September 1996 recommended that the legidative provisions desgned to provide preferentia creditor
datus to the Land Bank, the Agricultural Credit Board and the co-operatives, should bereviewed. No
one working on such areview could be traced. It is submitted that the pledge system in respect
of co-operatives, provided for in sections 173 and 174 of the Co-operatives Act 91 of 1981
should lapse, subject to the retention of rights acquired by virtue of the system in respect of

amountsadvanced beforethe date when thelegislation repealing the statutory pledges comes



-27-

into operation.

7.6  The report of the Strauss Commission (referred to in the previous paragraph) made the
following recommendations

1 The legidative provisons designed to provide preferentia creditor status to the Land
Bank, the Agricultural Credit Board and co-operatives, should be reviewed.

2. Consideration should be given to the introduction of a Pledge Regidtration Office,
where pledges of movable objects could beregistered. Theregigtration of such pledges
must be smple and chesp.

3. The credit provison facilities of the Agricultural Credit Board should be terminated as
soon as possible and the loan books, suitably vetted or guaranteed, transferred to the
Land Bank.

Recommendation 3 above was implemented by the Land Bank Amendment Act 21 of 1998. Thiswill
have the effect that the specia provisionsin the Agricultural Credit Act 28 of 1966 will be phased out
over time.

7.7 According to comments by the Land Bank during 1996 the Land Bank Act initsexisting form
was no longer in tune with changed conditions and it had been decided to pass legidation during
(hopefully) 1996 which would replace the Land Bank Act, providing for the total restructuring of the
Bank’s activities. The new legidation would not provide for any powers of execution without court
order (compare sections 34 and 55 of the Land Bank Act 13 of 1944). The envisaged legidation dso
provided for the repedl of section 90 of the Insolvency Act. The manager of the Land and Agricultura
Bank was satidfied that the new legidation would be in line with the recommendations contained in
Working Paper 61 and therefore contribute in a congtructive way to eiminating any disparity which
might exist in the area of agricultura financing. According to an officid at the Land Bank the proposed
reforms were not proceeded with and there are no plans to proceed with such reforms at present.
Section 38(2) of the North West Agriculturd Bank Act 14 of 1981, which is Smilar to section 55(2)
of the Land Bank Act, has been declared uncongtitutional (L esapo v North West Agricultural Bank
1999 (12) BCLR 1420 (CQC)). It isrecommended that the stepsto promote legislation to remove

gpecial protective measures for the Land Bank should be revived as a matter of urgency.

7.8  Unsatisfactory aspectsin sections 22, 23, 35 and 42 of the Agricultural Credit Act 28 of 1966
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will disgppear as aresult of the phasing out of financing under the Agriculturd Credit Act by the Land
Bank Amendment Act 21 of 1998. It is recommended that section 5 of the Giving of Security
by Means of Movable Property Act 57 of 1993 should be amended by removing the provisions
that rights acquired under the Agricultural Credit Act are not affected. It is submitted that
vested rightswill be protected satisfactorily under the ordinary rulesagainst the retrospective

operation of legislation and that no transitional provision is necessary.

7.9  The creation of security instruments in connection with farming operations or a registration
system for the pledge of movables (or other security devices regarding movable property such as
cession of rights or reservation of ownership) appears to merit consideration, but does not form part
of the review of the law of insolvency. It is recommended that consideration should be given to
the introduction of a Pledge Registration Office, where pledges of movable objects could be
registered. Theregistration of such pledges must be smple and cheap.

7.10 Section 15B(3)(a) of the Sectiona Titles Act 95 of 1986 provides that the registrar of deeds
dhdl not regiger the trandfer of a unit unless a conveyancer has certified that specified moneys have
been paid, provison has been made for payment thereof, or no moneys are payable. The effect of this
provisonis that upon insolvency a preference is enjoyed by the body corporate of the sectiond title
scheme in respect of pre-liquidation levies. (Nel v Body Cor porate of the Seaways Building 1995
(1) SA 130 (C) and 1996 (1) SA 131 (A).) The Indtitute of Estate Agents of South Africa made
representations for this protection for bodies corporate of sectiond title schemes. The protection has
to do with the payment of municipa taxes and other monies, but it is basicdly in favour of a private
inditution, namely the body corporate of the sectiond title scheme. The motivation was purely that
losses were suffered in the event of insolvency. No particular reasons were advanced why the parties
involved could not themselves take steps to protect ther interests or why the body corporate was
entitled to specid protection. Although the parties involved will no doubt complain if the protection is
removed it is quite remarkable that the specia protection was conferred at al.

7.11 C G vander Merwe"Doestherestraint ontransfer provisoninthe Sectiond TitlesAct accord
aufficdent preference to the body corporate for outstanding levies?' 1996 THTHR 367 saysleviesare
the main source from which the body corporate finances the cost of maintenance and administration of
a sectiond title scheme; failure by one owner to pay levies might lead to insolvency of the body
corporate for which the other owners are persondly liable in proportion to their participation quotas,
gnce the efficient maintenance and adminigration of a scheme isto the advantage of every sngle unit
owner he submits that the body corporate's interest in recaiving most of theleviesduetoit, justifiesthe
creation of a statutory mortgage in favour of the body corporate to secure outstanding levies, he
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proposes a preferent right with regard to Sx months arrear levies only (on page 386). He submitsthat
the sx months priority strikes an equitable baance between the need to enforce collection of unpaid
levies and the obvious necessity to protect the security interests of mortgage lenders (on page 387).

7.12 Professor Van der Merwe does not refer to Working Paper 61 in hisarticle. The reasons for
the preference given by Professor Van der Merwe do not justify specia protection. It is submitted
that the special protection conferred in section 15B(3)(a) of the Sectional Titles Act 95 of
1986 is not justified.

7.13 Thereisjudtificaion for the provisons of section 10 of the Admirdity Jurisdiction Regulation
Act 105 of 1983 that property subject to admirdity jurisdiction should first be gpplied in terms of the
rulesin section 11 of that Act before the balanceis paid over to atrustee, liquidator or judicia manager
in terms of section 11(13). It is dso acceptable that the position that applies before sequestration in
respect of the preference of ship mortgages should be maintained after sequestration. However, the
reform of the position before sequestration does not form part of the review of the law of insolvency.

7.14 Thefolowing provisons are acceptable:

7.14.1 Section 8 of the Convention on the Internationd Recognition of Rights in Aircraft Act 59 of
1993, which providesthat theright of preference given to amortgagee by aregistered mortgage
of an arcraft is not affected by sequestration of the estate of the mortgagor.

7.14.2 Provisons such sections 18 and 20 to 22 of the Alienation of Land Act 68 of 1981 that protect
apurchaser of immovable property.

7.14.3 The provisonsregarding restraint orders and related matters in the Prevention of Organised
Crime Act 121 of 1998 and the International Co-operation in Criminal Matters Act 75 of
1996.

7.14.4 Thefollowing provisionsthat provide that trust property does not form part of the property of
aperson: section 12 of the Trust Property Control Act 57 of 1988; section 79 of the Attorneys
Act 53 of 1979; section 32(8) of the Estate Agents Act 112 of 1976; section 19(5) of the
Agriculturd Produce Agents Act 12 of 1992; section 74)(7) of the Magistrates Court Act 32
of 1944 (duties of adminigtrator); section 22 of the Sheriff's Act 90 of 1986; section 14(6) of
the Stock Exchanges Control Act 1 of 1985; and section 17B(6) of the Financia Markets
Control Act 55 of 1989.
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7.14.5 The following provisons that consideration must be repaid if a person referred to in the
particular Act becomes insolvent: section 5A(3) of the Share Blocks Control Act 59 of 1980;
section 6(4) of the Housing Development Schemesfor Retired Persons Act 65 of 1988; section
26(4) of the Alienationof Land Act 68 of 1981; and section 7(4) of the Property Time-sharing
Control Act 75 of 1983.

7.15 Theprovisons of section 24 of the Electricity Act 41 of 1987 and section 88 of the Defence
Act 44 of 1958, which exclude certain assets from an insolvent estate, do not appear to create
problemsin practice.

7.16  With reference to section 14(5)(b) of the Agricultural Produce Agents Act 12 of 1992, it is
submitted that the “council” should have the rights of an ordinary secured creditor.

7.17  Inthe absence of reasons for the following provisons they should be repeded:

7.17.1 Section 5A of the National Supplies Procurement Act 89 of 1970, which excludes certain
assets from an insolvent estate.

7.17.2 Section 18 of the Correctiond Services Act 8 of 1959, section 58 of the South African Police
Sarvice Act 68 of 1995 and section139 of the Defence Act 44 of 1957 that exclude sdaries

from insolvent etates.

7.18 The provisonsin section 18A of the Community Development Act 3 of 1966 can be criticised
and should be reconsidered becauise security by the State or other persons should be dedlt with asis
done with ordinary secured creditors.

7.19 Thefollowing provisons are not judtified:

7.19.1 Section 19 of the Atmospheric Pollution Prevention Act 45 of 1965 provides that a local
authority may, where another person failsto do so, take measuresto prevent the emanation of
smoke. The costs with interest thereon form afirst charge against the land after expenses
referred to in section 89 of the Insolvency Act.

7.19.2 Section 27 of the Hedlth Act 63 of 1977 contains asSimilar provison in respect of costs and

measures taken to prevent a condition that is offensive or a danger to hedth.
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7.19.3 Section 92(4) of the Water Act 54 of 1956 provides that rates levied by an irrigation board

7.20

enjoy a preference in the event of insolvency above any registered mortgage bond, subject to
the provisons of section 89(1) of the Insolvency Act.

The lien in section 114 of the Customs and Excise Act 91 of 1964 provides extraordinary

protection at the expense of creditors.

7.20.1

7.20.2

7.20.3

Thelien is established, not only inrespect of goods belonging to the debtor, but alsoin respect
of other goodsin the possession or under the control of the debtor. An asset may be subject
to theliendthoughit isnot used illegdly or dthough duty is not evaded and athough the owner
is unaware that duty has not been paid.

Comments were invited on a proposd that the lien should be limited to property attached in
terms of section 114(2) before insolvency; that the lien should be limited to property of aperson
lidble for duty or alevy or of personswho are guilty of or take part in tax evasion; and that the
rights of the State aslienholder should be limited to therightsenjoyed by an ordinary lienholder
on insolvency.

The Commissioner for Customs and Excise says that amounts are not necessarily paid at the
time when they become due; the Office of the Commissioner can be digtinguished from ordinary
creditorsinthat thereisno financid gain for the Officein dlowing credit ba ancesto accumulate
because finance charges on outstanding balances are not charged and interest islevied only if
the debtor isin mora; the taxpayer, and as aresult his creditors, enjoy the benefit that money
due to the Stateisin hispossess on and money need not leave hisestateto pay monthly interest.
The Commissoner says if the Commissoner is not afforded a lien without possesson as
contemplated in section 114(1)(aA), the only dternative is for security to betakenintheform
of guarantees. Thefinancid implicationsfor the debtor before insolvency and consequently for
the economy of the country, have dready been eucidated. (In a previous submisson the
Commissioner indicated that tax up to R23 000 000,00 will haveto beinsured. The excise duty
of other firms amounts to up to R70 000 000,00 per month. The monthly cost to maintain a
guarantee as insurance for these amounts will have the result that severd firmswill not bein a
position to continue with business. This type of insurance will probably only be obtainable
abroad and as a consequence currency will leave the country.) The Commissioner submitsthat
parties who are affected should be approached with a view to gauging their opinions. The
Commissioner submitswith regard to the proposed limitation of thelien (to property of aperson
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lidble for duty or alevy or of persons who are guilty or take part in tax evasion) that if these
provisons are not declared uncondtitutiona by the Congtitutiona Court, they should remainin
the present form.

The generd comments of the Commissioner did not find favour with the Commission when the
preference in section 99 of the Insolvency Act was considered in 1984 (see the explanatory
memorandum on clause 80). The suggestion by the Commissioner that partieswho are affected
should be approached with aview to gauging their opinions probably refersto partiesliablefor
the taxes. It tandsto reason that debtorswould prefer specid rightswhich affect their creditors
to security requirementswhich affect themsalves. Theview of the Commissioner gppearsto be
that because the legidature has the power to enforce specid rights this is preferable to the
ordinary rules applicable to dl commercid transactions. It is submitted that the matter should
be approached with norma commercid principles as guiddine. Surely the fact that massve
debts are involved and that furnishing of security may be problematic cannot be conclusive.
Similar Stuations are addressed in ordinary commercid transactions and difficulties to obtain
and the cost involved in furnishing security are important factors to be taken into account. The
difference that the Commissioner's debtors are not "voluntary” in the sense that they cannot be
selected is not conclusive and was rejected by the Commission when the preferent clam was
congdered. Thefact that a group of debtors are liable for debts by legidation does not justify
specia measuresto the prejudice of other creditors of the debtor. The merefact that aprovision
has not been found uncondtitutiona is not conclusive. It is dearly anextraordinary measure to
attach the assets of a person who is not liable for duty or alevy, or not guilty of or taking part
in tax evason.

It issubmitted that the lien in terms of section 114 of the Customsand Excise Act 91
of 1964 should be limited to property attached before insolvency in terms of section
114(2). 1t isfurther submitted that the lien should be limited to property of a person
liable for duty or a levy or of persons who are guilty of or take part in tax evasion.
Lastly, itissubmitted that therightsof the State aslienholder should belimitedtothe

rights enjoyed by an ordinary lienholder on insolvency.
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